REQUEST FOR COUNCIL ACTION
DATE:
ITEM NO:
Department Approval:
Item Description:
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5/24/2010
12.b

City Manager Approval:

Appeal of the administrative ruling that the Single-Family Residence (R1) District does not regulate community gardens

REQUESTED ACTION
Based on the appeal, review whether Planning Division staff appropriately interpreted the
regulations and intent of the zoning code pertaining to community gardens in the R-1
district.
Appeal Timeline
• Appeal received: April 27, 2010
• Thirty-day appeal hearing deadline, May 27 2010
• Staff report prepared: May 19, 2010
• Anticipated City Council action: May 24, 2010
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2.0

BACKGROUND
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2.1

North Como Presbyterian Church has plans to implement a “community garden” on its
property at 965 Larpenteur Avenue. In preparation for the community garden, church
representatives inquired about what process was necessary to receive approval for such a
project; initial communication between North Como Presbyterian Church representatives
and Planning Division staff began in mid- to late March. Planning Division staff
indicated that a community garden is not regulated by the zoning code and does not
require specific approval. A letter, included with the attached appeal materials, was later
provided to church representatives confirming that no approvals were required.

2.2

A neighboring property owner subsequently submitted the attached appeal of staff’s
determination that community gardens are not regulated by the zoning code. Section
1015.04C (Appeals) of the City Code specifies that the Board of Adjustment and Appeal,
which is a role of the City Council, must hold a hearing within 30 days of the appeal to
review the information considered in the formulation of the administrative ruling that is
the subject of the appeal. In this case, after considering the rationale for Planning
Division staff’s interpretation of the zoning code as well as the appeal, the City Council
is tasked with determining whether Planning Division staff properly interpreted the intent
of the zoning code.

2.3
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If the City Council believes that Planning Division staff erred in its administration of the
zoning code, the Council should also discuss and determine:
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a.

Whether a community garden may be allowed in the R-1 district; and, if so
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b.

What process is required to allow a community garden in the R-1 district.
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2.4

Section 1015.04C of the City Code specifies that the only “evidence” that is to be
provided to the City Council for the purpose of deciding on an appeal is the appeal itself
and that information which contributed to the ruling which is the subject of the appeal.
This ordinance does, however, give the City Council the discretion to seek additional
information or clarification. The intent of this provision, is that the City Council receive
and review only the information reviewed by staff, the nature of staff’s analysis
culminating in the decision being appealed, and the appeal. To allow the unrestricted
inclusion of additional information is to invite the parties on one or both sides of the
appealed issue to introduce new topics which broaden and dilute the original ruling. City
staff is aware that representatives of North Como Presbyterian Church, the appellant, and
perhaps other members of the public are interested in providing more information and
clarification of the issues beyond what has been provided to the City Council for review.

3.0

STATE STATUTES AND CASE LAW
The appellant identified several State Statutes and other legal implications in support of
the appeal; the City Attorney has prepared a memorandum, included with this staff report
as Attachment B, addressing these legal issues. The appeal also raised several questions
pertaining to the R-1 zoning regulations; these will be addressed in the following
paragraphs.
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4.0

ZONING AND REGULATED/UNREGULATED USES

51

4.1

First, neither the Comprehensive Plan nor the City Code discusses gardens of any kind
beyond general references which merely acknowledge their presence and limit the
machinery used in them to household-scale rototillers and the like. Zoning codes are
established to regulate the development of land uses to protect the public health, safety,
and general welfare, and Euclidean (i.e., use-based) zoning codes like Roseville’s are
often intended and interpreted to prohibit uses which are not included in a list of uses
associated with a given zoning district. This convention serves to obviate the question of
whether, say, a metal foundry may be established on an R-1 property; a metal foundry is
not in the list of allowed uses and, consequently, would not be permitted. Reliance on a
Euclidean list of allowed uses is not a perfect system, however; for example, the list of
uses allowed in Roseville’s business districts includes auto parts stores, battery stores,
and candy stores among others, but cellular phone stores are not in the list. Despite the
omission of cell phone stores from the list of accepted uses in business districts, they are
considered to be permitted uses. This is meant to illustrate the fact that mere exclusion
from the list of allowed uses does not necessarily mean that a use is or ought to be
prohibited.

4.2

The church and preschool uses on the subject property are regulated by the zoning code
as conditional uses; because these uses predate Roseville’s conditional use regulations,
they are considered legal, nonconformities and, as such, the church and preschool may
continue to operate without requiring formal approval as conditional uses. The annual,
temporary State Fair park-and-ride facility on the church property is not a church use,
despite utilizing the church’s parking lot. Given the great intensity of the traffic
generated by park-and-ride facilities during the State Fair, such a use would not be
allowed on an R-1 property but for the fact that it was carefully reviewed for this location
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(among others) and approved as an interim use with several operational conditions to
minimize the potentially harmful impacts.
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91

Any newly-proposed use identified by a zoning district as an accessory or permitted use
must simply be allowed through the applicable administrative processes. Likewise, a
proposed use which is designated as a conditional use in a zoning district may only be
allowed through the formal conditional use review and approval process. More
contemporary uses which may not have been anticipated (and are not identified) by the
zoning code are regularly brought to the attention of Planning Division staff; if staff
believes that such uses are consistent with the intent of the particular zoning district but
could have significant adverse impacts on surrounding properties, the appropriate course
of action is to amend the zoning code to identify the new use as a conditional use and
then to seek the required conditional approval. Conversely, and contrary to an assertion
made in the appeal, City staff certainly may not arbitrarily require that a new use seek
conditional approval if the use is believed to be consistent with the purpose of the
applicable zoning district and to be similar in nature (or have potential impacts that are
comparable) to other uses permitted in the same zoning district. The purpose statement of
the R-1 zoning district is as follows:
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The R-1 District is designed to be the most restrictive of the residential districts. The intent is to
provide for a residential environment of predominantly low to moderate density one-family detached
residential structures along with other residentially related facilities that serve the residents in the
district or local neighborhood. [The purpose statement continues with more information about
maximum residential densities and additional requirements for specified conditional and permitted
uses.]
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4.3
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4.4

In addition to the land uses that are specifically regulated by the R-1 zoning district’s use
list and the unanticipated uses that are not in the list, several structures and other features
or uses which are commonly found in neighborhood settings are omitted from the list
because they are not regulated. Although people may fall off of playground sets, drown
in koi ponds, be injured by collapsing pergolas, or be pierced by thorn-bearing shrubs,
uses and features of this sort are not regulated because they don’t normally pose any risk
to the public health, safety, and general welfare. Planning Division staff has determined
that the same is true of well-maintained vegetable gardens, whether of a personal or
community scale.

4.5

Significant stress is given by the appellant to the point that a community garden is
identical to an agricultural or farming use and that Planning Division staff has recklessly
overlooked this fact. Planning Division staff agrees that gardening at any scale is an
inherently agricultural activity and, for this very reason, disagrees with the notion that a
community garden cries out for regulation as a conditional use simply because it is a kind
of agricultural activity. Whether “community garden”, “urban agriculture”, or some other
terminology is used to describe the activity, the nature of the use remains the same. A
community garden may well be larger than a typical private, suburban garden, but it is
nonetheless the activity of a group of people who are exercising careful, intentional
stewardship of a relatively small area of land for their own enjoyment or for the
charitable benefit of others in the community at a scale which falls far short of anything
that would resemble commercial “farming” or industrial “agriculture”.

4.6

The appeal alternatively insists that the proposed community garden is a home
occupation and that City staff is failing to recognize and regulate it as such. Despite the
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statement in footnote number 13 of the appeal letter, Planning Division staff does not find
room for legitimate debate about whether a church achieves the status of a residential
dwelling by virtue of it being a “house of God.” While the church is indeed in a
“residential” zoning district, the church plainly is not a residence, and therefore is not
subject to the regulations pertaining to home occupations. What’s more, zoning codes
must treat similar uses equitably without regard to what zoning district they’re in, rather
than treating diverse uses similarly simply because they’re in the same zoning district, as
the appellant seems to suggest in the same footnote.
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4.7

As further evidence that the proposed community garden is a commercial venture of the
sort which is anathema to the neighborhood setting, the appeal points to the proposed
sign. Signs certainly can serve a commercial, advertising function, but they can also
merely identify something – like at least one home in Roseville which has a small,
personal vineyard with a sign posted in the yard, naming the vineyard. Signs are
regulated by the zoning code and, even though the proposed sign likely is not intended to
increase the business of the community garden, a new sign on the subject property will
have to comply with the applicable zoning requirements.
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5.0

ZONING AND QUASI-PUBLIC USES

138

5.1

Notwithstanding the preceding discussion, there is room for debate as to whether the
proposed community garden is an unregulated activity by the private, church community
or whether it would fall under the regulations pertaining to public and quasi-public uses.
On one hand, the church’s explicit intent for the community garden is that it would be
another expression of the congregation’s ministry: helping to grow and provide produce
for food shelves and community members. On the other hand, the proposed community
garden can be seen as a low- or moderate-impact quasi-public use as defined below:
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Low-impact quasi-public uses:
a. Are sponsored by a quasi-public
organization;
b. Have minor impacts in terms of:
1. Traffic generation;
2. Hours of operation;
3. Activities conducted; and
4. Light or noise generated;
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c.
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d.
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e.
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5.2

Require no more than:
1. 10 employees; or
2. 15 parking spaces;
Must not involve:
1. Retailing;
2. Wholesaling; or
3. Warehousing of materials other
than normal office supplies;
Render services which are essentially
public
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Moderate-impact quasi-public uses:
a. Are sponsored by a quasi-public
organization;
b. Have moderate impacts in terms of:
1. Area requirements;
2. Traffic generation;
3. Parking requirements;
4. Hours of operation;
5. Number of employees; and
6. Light or noise generated;
c. Require more than:
1. 10 employees; or
2. 15 parking spaces
d. Must not involve:
1. Retailing;
2. Wholesaling; or
3. Warehousing of materials other
than normal office supplies;
e. Render services which are essentially
public

If the proposed community garden is determined to be a quasi-public use, more or less
separate from the church use, the question remains as to the level of impact of the
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activity; “low-impact” quasi-public uses are permitted in the R-1 district, whereas
“moderate-impact” quasi-public uses require approval as conditional uses. Planning
Division staff believes that the proposed community garden falls short of the definition of
“moderate-impact” based on the following findings:

187

a.

A community garden which is not organized by the City may be viewed as a
quasi-public activity, although the church sponsor is a private organization.

b.

Area requirements: The proposal includes about 25 proposed gardening plots in
roughly 9,000 square feet, which is a little larger than 5% of the overall property.
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Traffic generation: Assuming that everyone would drive the site, one could
expect vehicles corresponding to all 25 plots to converge on the property at the
same time only on rare occasions. The rest of the growing season would likely see
each of those 25 vehicles at the site more sporadically, perhaps once or twice each
week, when the individual gardeners are able to make time to tend their respective
plots.
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Parking requirements: Parking spaces would not be required to accommodate
such a low level of traffic. This is not unlike some City parks with playground
equipment, picnic tables, walking trails, and other recreational space; all of these
features draw people to the park, but no parking spaces are required or provided.
Users of such a park either walk or park on the street, but the church has a parking
lot which could accommodate some of the people driving to the property.
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Hours of operation: Aside from construction activities, home occupations, and
Shopping Center districts (with grocery stores and other “24-hour” uses), the City
Code does not regulate hours of business, institutional, or household activities.
Nevertheless, Planning Division staff would anticipate the gardening work to be
limited to the daylight hours during the growing season.
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Number of employees: A community garden as proposed is not a commercial or
business venture so it would have no employees, although one could debate
whether the gardeners (or volunteers in another quasi-public activity elsewhere)
are to be considered “employees” in the analysis of whether a given quasi-public
use qualifies as moderate or low impact.
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Light or noise generated: Any lights that may be installed would be subject to
pertinent City Code regulations. And aside from occasional rototiller use and the
potential for children playing and gardeners conversing from their plots several
yards apart, a community garden should not be expected to generate excessive
levels of noise.
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c.

The participation guidelines for an existing 120-plot community garden at Oasis
Park indicate that gardeners should park in the nearby parking lot. The paved
parking area is about 60 feet wide by 150 feet deep; according to the standard
requirements for parking areas, this would allow for 30 parking spaces. If this
ratio of 1 parking space for every 4 plots is applied as a parking “requirement”,
the proposed community garden would need about 7 parking spaces.

d.

Although a nominal fee would be collected in connection with the garden plots,
the fee would help to cover the costs of equipment, water use, and so on. The
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plot-reservation fees would not constitute a meaningful revenue stream for the
church, nor is the produce intended for commercial or business purposes. For this
reason, Planning Division staff does not anticipate any retailing, wholesaling, or
warehousing activities connected to the proposed community garden.
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e.
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“Community gardening” would seem apt to fit the description of an essentiallypublic activity.

5.3

As noted above, a community garden already exists in Roseville at Oasis Park. It has
been operated by Roseville’s Parks and Recreation staff in this location for at least 20
years, it is approximately 4 or 5 times the size of the proposed community garden, and it
shares a property line with five single-family residences. Neither Roseville’s Parks and
Recreation staff nor Code Enforcement staff members have received a single complaint
regarding nuisances generated by the community garden at Oasis Park. This track record
further suggests that the impacts of even a 35,000 square-foot/120-plot community
garden can be something less than “moderate”.

5.4

To address nuisance situations, should they arise, Chapter 407 (Nuisances) of the City
Code establishes the authority and procedures for Code Enforcement staff to correct
and/or abate nuisances as necessary.
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6.0

FUTURE IMPLICATIONS
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6.1

Section 1013.01 (Conditional Uses) of the City Code requires the Planning Commission
and City Council to consider the following specific criteria when reviewing a conditional
use application:
• Impact on traffic;
• Impact on parks, streets, and other public facilities;
• Compatibility of the site plan, internal traffic circulation, landscaping, and
structures with contiguous properties;
• Impact of the use on the market value of contiguous properties;
• Impact on the general public health, safety, and welfare; and
• Compatibility with the City’s Comprehensive Plan.
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Borrowing from the analyses discussed in previous sections of this report, Planning
Division staff has found that community gardens have, and could be expected to have,
negligible adverse impacts on traffic; parks, streets, and other public facilities; and the
general public health, safety, and welfare. Further, Planning Division staff believes that
the proposed community garden is compatible with schools, churches, and other uses
intended for properties such as this that are guided by the Comprehensive Plan for
Institutional land uses. And staff is unaware of any formal market studies which suggest
that community gardens have negative impacts on residential property values. The
remaining, unevaluated criterion pertains to the compatibility of the layout and activities
on the site with contiguous properties; staff’s original determination that a community
garden is not a regulated use is evidence that a community garden is believed to be
compatible with a neighborhood setting.
The preceding paragraph is an indication that Planning Division staff has found that the
potential negative impacts of community gardens are slight enough that the standard
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conditional use criteria do not offer any meaningful help in identifying and mitigating
such impacts. If the City Council believes that community gardens need to be regulated
as conditional uses (either specifically as community gardens or as moderate-impact
quasi-public uses), Planning Division staff would request that the Council identify other
criteria that may be more helpful in addressing potentially negative impacts.
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6.2

Another church in a different part of Roseville has independently inquired about whether
vacant space on its lot may be used for a community garden. Planning Division staff
informed the pastor of that church that the zoning code doesn’t regulate such uses, but
advised waiting to implement a community garden until the City Council has acted on the
current appeal.

6.3

Finally, while the proposed community garden has been, and must be, evaluated in the
context of the current zoning regulations, consideration of the ongoing zoning code
update is also important. Drafts of zoning district regulations dating back to January,
prior to City staff’s awareness of North Como Presbyterian Church’s proposal, have
identified community gardens as permitted uses on institutional properties, and the draft
definition of a community garden is, interestingly, the same as is utilized by the City of
Cleveland, Ohio; to wit:
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An area of land managed and maintained by a group of individuals to grow and harvest food crops
and/or non-food, ornamental crops, such as flowers, for personal or group use, consumption or
donation. Community gardens may be divided into separate plots for cultivation by one or more
individuals or may be farmed collectively by members of the group and may include common areas
maintained and used by group members.
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Of course, these are only draft ordinances which have not been approved, but they serve
to indicate that City staff has been considering the role of community gardens and how
they may be more formally incorporated into Roseville’s zoning regulations.
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RECOMMENDED ACTION
After considering the rationale for Planning Division staff’s interpretation of the zoning
code as well as the appeal, the City Council is tasked with determining whether Planning
Division staff properly interpreted the intent of the zoning code. If the City Council
believes that Planning Division staff erred in its administration of the zoning code, the
Council should also discuss and determine:
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a.

Whether a community garden may be allowed in the R-1 district; and, if so
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b.

What process is required to allow a community garden in the R-1 district.
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7.0

Prepared by:
Attachments:

Associate Planner Bryan Lloyd (651-792-7073)
A: Appeal letter (including the original
C: NCPC response to the appeal
staff ruling)
D: Supplemental information and public comment
B: City Attorney memorandum
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Re: North Como Presbyterian Church
Mon 4/19/2010 4:31 PM
From: Marilyn Salay
To: Bryan Lloyd, Pat Trudgeon, Thomas Paschke
Hello. I own a home directly across from North Como Church where these "community
gardens" are being planned.
I am very frustrated and disappointed in both the "church" and the "City of Roseville" for
permitting such a unsuitable location for such a project.
I would list all the negatives but professionally you should be aware of the con's since that is you
as a city employees are getting paid to do. I do feel it indeed a "noble" project but not a good fit
to the location. The church has not invited the neighbors to the table to inform them as to what
they propose. They have no interest whatsoever is being a good neighbor since they do not live
there in the nearby area to this "garden". And a huge factor is Chatsworth and Larpenteur is a
busy intersection enough. Trying to enter on to Larpenteur is difficult with 2 lanes of traffic
both ways, bicycles traveling and people walking the sidewalks. As persons tend these gardens I
can anticipate their children running about and a accident waiting to occur( which for the
records, please note for future reference.)
I deplore the church for the lack of being "neighborhood-friendly" and I also fault the city for not
wishing to get involved in this 'neighborhood" proposal for the betterment of all residents
involved. Yes, I am aware of your ordinances, etc, but given the scope and location of this
garden this is not in the neighborhood interest which as a city you should be involved.
The neighborhoods I have spoke with feel strongly about this issue and will proceed as necessary
to make our concerns known to the council, thru the media, etc.
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And one last item, I feel it is the City's responsibility to provide public gardens---not the
churches. Again, why do we pay taxes to the city as to the best of my knowledge the church pays
none!!! I do recall years ago when a "garden" for the public was offered off Larpenteur between
Dale and Rice. Maybe if the city would take on these "public" ventures, churches would not feel
the need.
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Wake up Roseville!!
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With respect,
Marilyn
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North Como Community Gardens
Mon 5/11/2010 4:05 PM
From: Marilyn Salay
To: Bill Malinen, Bryan Lloyd
I am writing to express my disappointment with the City relative to allowing these Communinity
Gardens to be placed in a residential neighborhood area. I did speak with Mr. Bryan when I first
learned ot the project and he indicated it was mostly for charitable purposes (food shelf) and
there is no charge for the plots. Either Mr. Bryan is not honest or upfront about this proposal or
the church is not truthful to him. I attended both meetings and was very dismayed about the
church's not involving the neighborhood regarding this project all along (as they said they
followed this one guide and the first step on this guide was to involve the neighborhood. Also I
emailed Mr. Bryan but no courtesy reply. Obviously Mr. Bryan as City Planner is biased and
very supportive of the church--with no regard to neighbor's input.
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I know the neighbor's well and many, many people are very frustrated and one gal even
suggested having the TV stations investigative reporters come out and expose this to all. Most of
the church committee members and I would even say lots of the gardeners signing up are not
residents.
So my question is simple: Is the City here to serve a "special interest" group or are they to
address and serve what is best for neighborhoods which ultimately translate into community?
I strongly urge Roseville to make an administrative decision to require the church to obtain a
Conditional Use Permit which indicates neighbors would have the opportunity to be heard. That
is all we are asking for our "freedom of speech" when and it does directly affect us as a
neighborhood. Why are we being discriminated against. The church seems to have all the say.
And yes, they did have 2 weekend meetings for us which we had to notify persons. They only
gave out fliers to a very few. Plus they meetings were simply to indicated they "asked" for our
concerns. The meetings were held by the committee which I strongly feel need to be conducted
by the city for fairness to both sides.
I urge the city as a governing body "for the people" meaning church and neighbors as well to
have them obtain a Conditional Use Permit and do what is right!!
Respectfully submitted,
Marilyn Salay
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Re: North Como Community Gardens
Fri 5/14/2010 3:54 PM
From: Bill Malinen
To: Marilyn Salay, Bryan Lloyd
cc: Pat Trudgeon
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Ms. Salay:
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Thank you for email. We certainly received your previous email and have included it in our
file. As it seemed that you were sharing your concerns on the community garden issue and
did not have any specific questions for us to respond to, Mr. Lloyd did not respond directly to
you. As a courtesy, we should have acknowledged your email, for which I apologize. It is
unfortunate that you take a lack of response from Mr. Lloyd as indicative of bias on the city's
part. I can attest that is not the case.
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I can unequivocally state that the City and city staff does not serve "special interests" over
citizens and neighborhoods. Quite simply, our zoning staff is guided by the Roseville Zoning
Code. The Zoning Code does not specifically regulate "community gardens" . Instead, the
City needs to determine whether the proposed use of the church land as a community garden
is a "moderate impact quasi-public use" or a "low impact quasi-public use". Staff review,
based on the information given to the City from the church, believes that it qualifies as a
"low impact quasi-public use" as defined by the code.
Given the information you and Mr. Leiendecker have given the city, we will be discussing
the matter again with North Como Presbyterian Church to verify the extent of the use.
As you know, due to the pending appeal, the decision will ultimately be decided by the City
Council. It should be pointed out that if a decision is made to require a conditional use
(because it is determined to be a moderate impact quasi-public use), that does not mean that
the community garden will be prohibited. The conditional use process thru public comment
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and criteria established by the city code will allow for the City to approve the use subject to
certain conditions.
Thank-you again for your comments. We take them seriously and will continue to look at the
matter. The appeal will be held at the City Council meeting on Monday, May 24th. The City
has mailed out notices to all the petition signers for the appeal, which you have hopefully
already received.
North Como Presbyterian Church
Sun 5/2/2010 4:30 PM
From: Dorothy Ashley
To: [submitted to City staff via website form]
I understand the City of Roseville has agreed to allow NCPC to have a community garden on our
residential street. Who can I talk to about my concerns about the city's decision? My husband
and I are very upset about the church's plan. Thanks.

104

Re: North Como Presbyterian Church
Mon 5/3/2010 9:00 AM
From: Bryan Lloyd
To: Dorothy Ashley

105

Hi, Mrs. Ashley.

106

Let me begin by explaining that the City didn't really "agree" to allow NCPC to have a
community garden. The fact is that Roseville's zoning staff (myself included) made the
determination that the kind of community garden that NCPC is proposing is not regulated by
the zoning code. This means that community gardens are sort of like tree houses, koi ponds,
or pergolas in the sense that they aren't specifically addressed or regulated by the zoning
code, but they're the kind of things that are commonly found in neighborhood settings. NCPC
was told that they could proceed with their community garden, but they didn't need to seek
permission for it in the first place. (It's worth pointing out that the proposed garden shed and
compost bin are regulated and will have to exist within those regulations when and if they're
installed.)

101
102
103
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If you'd like to talk with somebody about your concerns, you can talk to me or the City
Planner, Thomas Paschke (thomas.paschke@ci.roseville.mn.us or 651-792-7074), or the
Community Development Director, Pat Trudgeon (pat.trudgeon@ci.roseville.mn.us or 651792-7071). Because one of your neighbors has appealed the determination that the zoning
code doesn't regulate a community garden like the one that has been proposed, you'll also
have the opportunity to share your concerns with the City Council when they take up the
issue to make a ruling on the appeal. We don't yet know when this issue will be on a City
Council agenda, but it'll be in the next 2-3 weeks; I think you can expect to receive
notification of that meeting when the date has been ironed out.
Regards,
Bryan Lloyd
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North Como Community Garden
Thu 5/13/2010 7:41 AM
From: Dorothy Ashley
To: [submitted to Councilmember Roe via website form]
We are very concerned about North Como Presbyterian Church's plan to have a community
garden on their property. Jim and I have visited several community gardens in this area and they
are not visually pleasing. We feel this will not be an enhancement to our older neighborhood.
Thanks for listening.

138

Re: North Como Community Garden
Thu 5/13/2010 8:11 AM
From: Dan Roe
To: Dorothy Ashley

139

Dear Mr. & Mrs. Ashley,

140

Thank you for your feedback on the proposed community garden at North Como church.

141

To help me understand your concerns, could you take a moment to elaborate a bit on the
things you liked or did not like about the other gardens you visited, and whether including
the things you liked or excluding the things you didn't like would help the case for the North
Como project, in your opinion?

135
136
137
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143
144
145
146

Thanks,
Dan Roe

150

Re: North Como Community Garden
Thu 5/13/2010 2:48 AM
From: Dan Roe
To: Dorothy Ashley

151

Mr Roe,

152

Thanks for your prompt reply.

153

We visited the two gardens that were mentioned at NCPC's neighborhood meeting that
was held on Saturday, May 1. My husband and I visited the Falcon Heights Community
Garden which is at the corner of Roselawn and Cleveland. One of the good things about
this garden is that is located entirely in a park. The residential neighborhoods cannot see
the garden. One of the bad things that we saw was refuse left on the ground outside of a
compost container. Community gardens need to be tidy even though it's not the growing
season. Falcon Heights put a wire fence around the garden to help keep out animals-that's a good thing. (North Como said they do not have the money for a fence. How can
they grow anything without a fence? My husband and I have given up growing a variety
of vegetables because of the critters.)

147
148
149
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The second garden that was visited was one that is operated by an Evangelical Free
Church in Maplewood. It is located at the corner of County Road C and Hazelwood. A
Twin Cities Bible Church serves as a visual barrier between the gardens and the
neighborhood to the south. The City of Maplewood has some ballfields and a trail that
serve as a barrier to the west and the southwest. To the northeast, the City of Maplewood
has a fire department building. There are a few houses to the north and to the east that
have no visual barrier to the gardens. I talked to a neighbor who said the land was
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originally a cornfield six years ago and the land was converted to the community gardens
around three years ago. He said one of the things he does not like about the growing
season is that a satellite has to be provided. NCPC did not mention a plan for bathroom
facilities. One of the key differences between this location and the North Como plan is
that the NCPC gardens is surrounded by a residential neighborhood.
My husband and I feel NCPC's community garden will be an eyesore. We also agree
with the points that were outlined in the appeal that was recently filed with the city.
Sincerely,
Dot & Jim Ashley
P.S. We also visited the Battle Creek Community Garden which is located on a Ramsey
County compost site. In our opinion, it was really ugly!

184

Petition Signers
Thu 5/6/2010 3:26 PM
From: Larry Leiendecker, J.D.
To: Bryan Lloyd

185

Hi, Larry.

186

We're preparing the brief letter to send to you, the church, and the community members
identified with your appeal letter. Would you mind sending me the digital version of that table of
names and addresses? Perhaps we don't have to spend the time retyping them since you've
already done it.

181
182
183

187
188
189
190
191

Thanks.
Bryan Lloyd

196

Re: Petition Signers Plus- more for the appeal
Thu 5/6/2010 4:23 PM
From: Larry Leiendecker, J.D.
To: Bryan Lloyd
cc: Bill Malinen

197

Dear Bryan:

198

Glad to help. Attached is the list. Please note that there are a few extra signatures to add. (see
attached PDF) If you could, please add this signature page to the appeal document for the
city council.

192
193
194
195

199
200
201
202
203
204
205
206
207
208
209
210
211

Also, on another matter, I was doing some thinking about what you and I discussed
yesterday. You mentioned the scenario of 75 persons with tweezers grooming the church
lawn etc. I remember responding that it would probably not be acceptable because it is
substantially an outdoor activity etc. I think that I may have gotten too hung up on the
potential nuisance aspect of the analogy.
On further thought, I think that such an instance happening regularly would be fine (albeit it
would likely last all of 5 minutes). My thinking is that grooming and landscaping type
activities is something that is anticipated in a residential area or on residential land. So, yes even if I had friends over for a lawn mowing "experience" (I don't have 75 though) it should
be fine so long as it doesn't create a nuisance to my neighbors etc. But, this activity or land
use is much different than cultivating produce for public consumption.
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I suppose the scenario is analogous to when I have friends over to help catch my koi from my
garden pond for the annual spring cleanout. Its obviously a fine activity on residential land
(maintenance- landscape - beautification et cetera) but if I were cultivating and then catching
my koi to sell them to the public it would be a different situation altogether. And, if I were to
do so on a larger scale (to provide the fish for the food shelf for instance) it most certainly
would have a larger public impact and be an obvious public and commercial purpose.
I guess I somewhat get lost in the church aspect of it all too. I just think that the fact that I
choose to live in my building and the church doesn't have anyone living it its building
shouldn't obscure the reality that both buildings sit on land zoned R1. The R1 rules must be
applied in a uniform manner. In this instance, the moment the word "community" is attached
to the word "garden" changes the substance of the activity to one that is very public in its
scope. The size is also significant 26 plots (with plans to grow to the East in year 2011)
Further, the fact that the land is being leased for a price (albeit small) certainly makes the
endeavor a commercial activity.
So, I guess I'm back to focusing on the land use activity on R1 land - which I believe is more
true to the zoning regulations and the public policy supporting them. If you want to add this
email to the appeal I would appreciate that as well.
With Respect,
Larry

234

NCPC Appeal
Mon 5/10/2010 9:19 PM
From: Larry Leiendecker, J.D.
To: Bill Malinen, Bryan Lloyd

235

Dear Mr. Malinen and Mr. Lloyd:

236

It has been brought to my attention that the City Parks and Rec. Department is advertising the
NCPC Community Garden (see attached). As I speak only for myself, I personally have to say
that this is rather disconcerting to me. Considering that the City is now doing the advertising for
the NCPC "community garden" it creates the impression that the appeal (now containing 64
signatures) might be meaningless. I'm absolutely certain that this is not the impression that you
or the city wishes to convey. However, others may not see it that way.

231
232
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But, interestingly enough it also illustrates the very point that the endeavor planned by NCPC is
not your run of the mill neighborhood "garden." Here, NCPC has put the word "community" in
front of the word "garden" and plans to put a sign up on Larpenteur Avenue advertising it to the
public. Now, the City is clearly doing the advertising for it as well.
This planned land use activity is not a "garden" as used by the planning division's administrative
determination. The moment the word 'community" was placed in front of the word "garden" the
nature of the activity is obviously altered. Now it is being advertised to the "community" by the
City Parks & Rec. Department. Say what you will about the other reasons put forth in the Appeal
petition, it now unmistakably appears to me that this is indeed a "moderate impact quasi public
use" requiring a conditional use permit. Ord. §§ 1002.02; 1004.015. One also has to seriously
wonder if it is not only "quasi public" but "public" due to City involvement in promoting it - a
governmental promotion regarding land owned and operated by a religious institution no less.
Here, the activity clearly involves at least 26 people; to begin with; (and remembering that
"gardeners" can bring spouses and children to the community garden too - 26 can easily be 50100 persons). The advertisement also says the planned garden will be "large." Indeed, looking at
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the NCPC community garden plans, the current location of the plots allows growth to the East toward the sunny area of the property and toward the parking area. This fact is not lost on those
living in the neighborhood. It also coincides with NCPC's admitted plans to start smaller and
grow in size to meet demand. (see Appeal Letter, p. 2 n. 6)(citing Kim Spear April 18, 2010
email to Larry Leiendecker)
Plus, let's not lose sight of the fact that the neighborhood (public) impact of the activity is
amplified by the fact that NCPC is not only engaging in the activity of being a Church (an
activity that today would require a CUP), it is also engaged in the activity of being a school
(requiring a CUP), and a state fair parking facility (requiring a CUP). Now it wants to lease its
land to the public for the purposes of urban agriculture in an area densely populated by single
family homes as well. This causes me (and I'm sure others) to say: "Enough is Enough."
Please include this email in the appeal for the City Council to review. Plus, I encourage the City
Planning Division to reverse its administrative determination on its own initiative and require
that NCPC apply for a CUP for its planned land use activities.
With Respect,
Larry Leiendecker

276

RE: NCPC Appeal
Fri 5/14 2010 11:57 AM
From: Bill Malinen
To: Larry Leiendecker, J.D., Bryan Lloyd

277

Mr. Leiendecker:

278
280

Thank-you for bringing this to our attention. The Parks & Rec. webpage reference to the
NCPC garden plots has been removed. I hope you and your neighbors have received my
letter notifying you of the hearing of the appeal before the City Council on May 24th.

281

Have a great day!

273
274
275

279

285

RE: NCPC Appeal
Fri 5/14/2010 3:28 PM
From: Larry Leiendecker, J.D.
To: Bill Malinen, Bryan Lloyd

286

Dear Mr. Malinen:

287

I appreciate your response and I trust that my emails to you (specifically those of 5-6-10,
5-10-10 and today's email) have been; or will be; provided to the City Council as part of
the appeal as I have requested. I believe that, because of the subsequent conversations
with Mr. Lloyd and the City promoting the NCPC "community garden," there is
important information to be gleaned from these subsequent events, and my response to
them, that may help clarify the NCPC matter for the City Council.

282
283
284

288
289
290
291
292
293
294
295
296
297
298
299

In particular, the City promoting the NCPC "community garden" (that NCPC intends for
the purposes of enhancing its own membership) to the general public on the city website
reflects the City's clear understanding that this so-called "garden" is a public use of the
land and not a private one. I don't think we need to even discuss the Establishment
Clause issue associated with the City promoting such an activity for a religious
institution. I trust that this promotion was an innocent oversight that will not likely
happen again.
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As far as communications with Mr. Lloyd, I believe that his belief that there are different
rules for churches or schools that operate on land zoned residential (R1) from that of
individuals who reside on land zoned residential (R1) is mistaken. As I explained to him,
I don't recall ever seeing any special rules for churches (or schools for that matter) that
are situated on R1 land. I also believe that state law prohibits special rules for land
similarly zoned. See Minn. Stat. § 462.357, subd. 1 (2008)("The regulations shall be
uniform for each class or kind of buildings, structures, or land and for each class or kind
of use throughout [a zoning] district.") As I said in my previous 5-6-10 email to Mr.
Lloyd that was copied to you: "The R1 rules must be applied in a uniform manner." (see
also Appeal Letter, p.4-5, n.13)
So, I'm left puzzled by the differing approaches to land use determinations by the
planning division as it has always been my understanding that if I can't do something on
my R1 land, then my neighbor who is similarly situated can't do it either. Here, I think
we can all agree that if I started inviting the public to share-crop (aka farm) my yard that
it would not be allowed without a CUP. However, if I am sorely mistaken about this and
it is the case that I can farm my land (or allow the public to do it for me for a nominal
price) without a CUP, then maybe I'll just have to start farming my land to supply the
organic produce section at the nearby Rainbow grocery store. As you know, times are
tough - we could all use the extra income.
;-)
As I have previously explained, I am of the strong belief (and I'm not alone in this belief)
that the administrative determination is clearly erroneous. If nothing else, the NCPC
planned "community garden" is obviously a moderate impact quasi-public use of the land
that requires a CUP under the ordinances. Therefore, I again encourage the city planning
division to reverse its administrative determination on its own initiative.

327

As for the letters, although I cannot speak for my neighbors, I can confirm that I have
personally received your letter to my address. I suspect that my neighbors have received
theirs as well.

328

Have a great weekend, and thanks again for your following up.

329

With Respect,
Larry Leiendecker

325
326

330

335

NCPC Appeal
Fri 5/14 2010 4:23 AM
From: Pat Trudgeon
To: Larry Leiendecker, J.D.
cc: Bill Malinen, Bryan Lloyd

336

Mr. Leiendecker,

337

Hello, we haven't met, but I am Patrick Trudgeon, Roseville's Community
Development Director. Mr. Malinen asked that I respond to you regarding the
inclusion of your more recent emails about the community garden along with the
appeal City Council case.

331
332
333
334
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We checked with the City Attorney to determine what additional information can be
included and considered as part of the appeal. The City Attorney cited City Code
1015.04 (C)(3) that limits the information that will be reviewed by the City Council
to only that which was considered as part of the original decision and subject to the
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appeal. We specifically asked the attorney whether we could include your May 10th
email as part of the packet of information they will receive for the meeting on the
24th. The City Attorney stated that only your original appeal documents can be
included in the information the Council will receive.
Based on the City Attorney's direction, we cannot include your additional emails as
part of the case. However, as per the code, the Council can, at its own discretion,
consider other information. The City Council unfortunately will not be able to make
that decision until they meet on the 24th.

355

I would note that City Council members may be contacted individually through phone
calls or emails. Their contact information can be found at the city website
www.cityofroseville.com

356

Patrick Trudgeon

353
354

361

RE: NCPC Appeal
Fri 5/14/2010 10:38 PM
From: Larry Leiendecker, J.D.
To: Pat Trudgeon, Bill Malinen, Bryan Lloyd
cc: Craig Klausing

362

Dear Mr. Trudgeon: (Roseville City Council Members and City Attorney):

363

The decision by the City Attorney to restrict what the City Council views is
erroneous. It is also quite disturbing. As will be seen infra, under the City
Attorney's interpretation of the city code, even the Appeal itself would be rejected
as not being part of the "evidence that had previously been considered...."
Because of this, I request that the City Attorney revisit and reverse this clearly
erroneous determination. I also repeat my request that my correspondence
regarding the Appeal be forwarded on to the City Council for its review. My
correspondence at all times as been considered, frank, and polite while striving to
illuminate the reasons for the opposition to the planning division's administrative
determination. It seems quite odd that this type of candor would be so easily
rejected by those that serve the residents of the City of Roseville.

357
358
359
360

364
365
366
367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385
386
387
388
389

Mr. Trudgeon, I trust that you will forward this email on to the City Attorney as
your email did not provide me with any contact information. I trust that the City
Manager will do the same and will also forward my emails, as previously
requested, on to the City Council members. It's a simple request to be sure. I also
trust that Mayor Klausing will also forward this email on to the other City Council
members. I'm positive that the City Council will want to know that matters are
being kept from its due consideration. Even the city code (as cited by the City
Attorney) says that the City Council in its "sole discretion" can review additional
information if the information clarifies "information previously considered...." So
how can the City Council decide for itself (in its sole discretion) if this
information is being kept from it? Hmmm? Sounds like the City Attorney is
doing the decision-making for the City Council in this regard by filtering what it
sees.
Nevertheless, as is clearly reflected by my emails to the City Manager regarding
the Appeal, nothing in the emails (see below) conveys any new evidence. The
references to conversations with Mr. Lloyd merely reveal insight into the reasons
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behind his administrative determination. The emails also convey my continued
thoughts on why the administrative determination is erroneous. This is hardly
new evidence.
Further, the City obviously already knew that it was promoting NCPC's so-called
"community garden" on its website - pointing this fact out is not new evidence or
"additional information" for the City - as the City is deemed to have already been
aware of its own actions. This fact may have been new to me, but it certainly
wasn't "new information" to the City. At the same time, conversations with Mr.
Lloyd that revealed the reasoning behind the erroneous determination is not new
evidence either. The City is also deemed to have been aware of the reasons
behind its own decision-making. So these matters obviously bring nothing new to
the table.
Mischaracterizing the subject of my emails to the City Manager - to be included
with the appeal - as new or additional information beyond the scope of the
administrative determination ignores that the City was already very much aware
of its promotion of the NCPC "community garden" at the time of the
administrative determination and was very much aware of its reasoning behind
the administrative determination. So, how a citizen providing further thoughts on
these very points - after the citizen becomes aware of the information that the City
already knew; especially as that information pertains to the "moderate impact
quasi-public use" issue that was already clearly noted in the Appeal Letter (see
p.4-5) - is considered to be outside the scope of the appeal is way beyond me.
Indeed, the City Attorney should revisit the language of the city code section
1015.04(C)(3):
The Board of Adjustments and Appeals will reconsider only the evidence
that had previously been considered as part of the formal action that is the subject
of the appeal. New or additional information from the appeals applicant may be
considered by the Board of Adjustments and Appeals at its sole discretion, if that
information serves to clarify information previously considered by the Variance
Board and/or staff. (Ord. 1347, 4-23-2007) (Ord. 1359, 1-28-2008) (Ord.1372, 728-2008) (emphasis added)
As noted, the code language "will reconsider only the evidence that had
previously been considered..." does not restrict my emails concerning what the
City of Roseville already knew. What the City already knew is deemed to have
already "been considered as part of the formal action." Thus, my finding out what
the City already knew and addressing it is not new evidence to the City in the
least. The same can be said for the Appeal letter itself.
***Here, under the City Attorney's view of City Code 1015.04 (C)(3) even the
Appeal letter (that 64 residents signed) would be excluded because it would not
be "evidence that had previously been considered as part of the formal action...."
The City Attorney's interpretation erroneously presumes that all subsequent
correspondence concerning the appealed "formal action" is evidence that wasn't
previously considered. Clearly, under the City Attorney's view, the Appeal letter
because it followed the "formal action" in time, could not have been "considered
as part of the formal action." Thus, following City Attorney's line of reasoning,
everything following the administrative determination, including the Appeal
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itself, has to be excluded as "additional information." The City Attorney's
interpretation of the code is simply erroneous. Public commentary and relevant
analysis of matters already known to the City is simply not new evidence.
Now if my emails were to have included new landscaping plans - instead of
referencing the existing NCPC plans that the City reviewed - then that would be
an entirely different matter as it would clearly be new evidence not previously
considered. But, as explained, nothing in the emails present anything new that the
City wasn't already aware of at the time of its decision-making. Therefore, the
emails (and the commentary and analysis contained therein) simply cannot be
legitimately considered as being new evidence.
This knee-jerk desire to limit what the City Council sees (under the guise of
"additional information" that the City is already itself deemed to be aware) is
particularly disturbing to me. Redacting sincere public commentary is never ever - the correct path for city government to take vis-à-vis its constituency.
Certainly, the City Council needs to understand that the City in promoting the
NCPC "community garden" on the city website all the while the planning division
was making its decision is very problematic and directly relates to the decisionmaking of the planning division and to the appeal of that decision. It is also quite
disturbing that the determination to redact my comments by the City Attorney
have only come following my discovery and reporting of the promotion of a
purportedly religious activity by the City on the city website. Concealing this
problem does not serve to dispel the obvious crossing of a line that has taken
place. It only serves to amplify the problem and make it significantly worse.
Therefore, I respectfully request that the City Attorney reverse the decision to
keep my sincere comments (regarding information that the City is already deemed
to have been aware) from the City Council. Again, I request that my
correspondence be forwarded on the members of the Roseville City Council for
their review and timely consideration.
With Respect,
Larry Leiendecker

469

RE: NCPC Appeal
Tue 5/18/2010 2:29 PM
From: Craig Klausing
To: Larry Leiendecker, J.D.

470

Mr. Leiendecker,

471

As I read your appeal letter I understand your argument to be that for a
number of reasons, the city code implicitly requires a landowner to obtain a
conditional use authorization for the type of use proposed by North Como. In
other words, the code does not specifically say that gardens of a certain size or
used in a certain manner require a conditional use permit. Rather, that
obligation is inferred from a number of other sections and from the factors
you have outlined. Correct?

466
467
468

472
473
474
475
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477
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479
480

If I have that wrong, and you believe that there is a portion of the code that
explicitly requires a conditional use permit, could you identify the relevant
section of the code for me?
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Thank you.

482

Sincerely,
Craig Klausing
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485
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RE: NCPC Appeal
Tue 5/18/2010 7:28 PM
From: Larry Leiendecker, J.D.
To: city.council@ci.roseville.mn.us, Bill Malinen, Pat Trudgeon

488

Dear Mr. Mayor (and City Council members):

489

(Mr. Malinen & Mr. Trudgeon please include this email with the Appeal
packet).
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I do believe that the city code; in addition to expressly requiring a CUP;
implicitly requires a CUP for the type of land use NCPC proposes - as I will
further explain below. I also think that we need to look beyond the label that
is placed on the activity and examine the substance of the activity. While
"garden," "community garden," or "urban agriculture" is not specifically
defined or addressed by the ordinances, I should point out, as referenced in the
Appeal letter, that the ordinances expressly require a CUP for any activity that
is a "moderate impact public or quasi-public use." See Ord. § 1004.15. In
pertinent part, the city ordinance defines moderate impact quasi-public use as:
Moderate impact public or quasi-public uses include activities with more than
ten (10) employees on site for any one activity, requiring more than fifteen
(15) parking spaces for any one activity.... A quasi-public use is any use
which is essentially public as in its services rendered, although it is under
private control or ownership."
Ord. § 1002.02. Thus, I believe that a "community garden" involving 26 plots
(initially) that contemplates community leaseholders and their family
members (26-100 persons) farming the plots clearly qualifies as a "moderate
impact quasi-public use" of the land. I also believe that the City has all but
admitted the public nature of the activity by its promotion of the Church's
planned "community garden" to the community at large on the city website.
In fact, the city advertisement (see attached) noted that the "community
garden" was going to be "large." So, this dispels any notion that the size
would qualify for "low impact quasi-public use."
Perhaps not as clear as the "public use" provisions, the ordinance provisions
relating to a "home occupation," I believe, can also be applied to the proposed
land use. The NCPC building sits on land zoned R1. The single family
homes in the surrounding neighborhood are similarly situated being zoned R1
as well. If I were to farm my land, or allow others to do it for me, I would
have to apply for a CUP because I would be engaging in an occupation that is
not confined to my home. Ord. § 1004.01(G)(2)(a)-(b). To illustrate, even if I
were to farm my grass I would need a CUP. Growing grass is fine in a
residential district (for the most part we all do it), but the moment I convert
my lawn to a "sod farm," then I have just converted my residential land to use
as an occupation that is substantially outside of my home. One would think
that the NCPC planned land use would also qualify for such an occupation
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that is not confined to the dwelling (i.e., building). State law mandates that
land use regulations be applied uniformly. See Minn. Stat. § 462.357, subd. 1
(2008)("The regulations shall be uniform for each class or kind of buildings,
structures, or land and for each class or kind of use throughout [a zoning]
district.")(emphasis added).
Here, there are no special rules for churches so far as I can tell (how could
there be - see Establishment Clause). So it seems that, because the Church is
situated on land presently zoned R1, that any activity in addition to being a
church (which was allowed on R1 land at NCPC's inception) would qualify as
an additional occupation. This would be fine if it followed the same rules for
home occupations on R1 land. However, because the activity is not confined
to the building and contemplates more than one non-resident (26+) being
involved in the occupation, the proposed activity should require a CUP. As I
wrote before, the fact that I choose to live in my building and the Church
technically doesn't have anyone living it its building (other than being a house
of God) shouldn't obscure the reality that both buildings sit on land zoned R1.
The R1 rules apply to the Church equally as they apply to me.
The City required the Church to obtain a CUP in 2008 when it decided to
lease its land (parking areas) to the State Fair to be used as a "park and ride"
for the last two weeks in August each year. It seems odd that when the
Church wants to lease its land to the public for a "community garden" that a
different approach is now being taken by the planning division. As I wrote
previously to Mr. Malinen, we shouldn't forget that the NCPC land (zoned
R1) is already being used as a church (an activity that today would require a
CUP) and that NCPC is also engaged in the activity of being a school
(requiring a CUP), and a state fair parking facility (requiring a CUP). Now it
wants to lease its land to the public for the purposes of "urban agriculture" in
an area densely populated by single family homes as well. This causes me
(and I'm sure others) to say: "Enough is Enough."
At the risk of going a bit off topic, this neighborhood has had to endure a lot
of activities by the Church over the years. For the most part, they have not
greatly impacted the neighborhood. But, in 2008 the Church began adding to
its customary activities with the addition of the state fair parking facility. This
is a miserable two weeks in late summer for us in the affected neighborhood;
having to endure the traffic, noise, and the daily clean up of state fair trash in
our yards. Now, the Church wants to add to its enterprise by converting its
land to a large "community garden." Indeed, the visitors of the Church (its
members) who make these land use decisions don't live in the affected
neighborhood and seemingly don't contemplate (because they aren't
personally affected) that their land use decisions have impact on the
surrounding neighborhood. Their current plans even contemplate that we, the
affected neighbors, will be the "eyes on the garden... who can welcome and
redirect gardeners, or alert coordinators as needed." (See Appeal letter, n. 5).
In essence, the Church members making the land use decisions for the Church
want the affected neighborhood to police the "community garden" for them in
their usual absence. Not only is this presumptuous, it is quite absurd. Really Enough is Enough.
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I don't wish to come across as draconian in my views - I'm sure my neighbors
don't want to either - but it seems to me that the city ordinances clearly
regulate "urban agriculture" or "community garden" activities under its
"public use" provisions. To be sure, the moment the word "community" is
placed in front of the word "garden" the public nature of the activity becomes
absolutely certain. I just don't know how the planning division missed this.
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Beyond this, the Appeal letter also argues that the City can regulate a land use
activity that is presumptively a non-conforming use for R1 zoned land. This
is where I believe the letter speaks about the city code implicitly allowing the
city to regulate land use activities. I can appreciate that implicitly regulating
land use (as opposed to expressly regulating land use) can have its due process
implications. But, like the letter mentioned, a fertilizer/manure factory (for
instance) is not mentioned as an envisioned use in a residential district - it
appears nowhere on the list/chart. See Ord. § 1004.15. Clearly, that would not
be a permitted activity on R1 zoned land because of the inevitable nuisances
that it would cause. "Urban agriculture" is also not envisioned. While not as
alien as a fertilizer/manure factory in a residential district, the urban
agriculture activity brings with it its own inevitable nuisances to a
neighborhood densely populated by single family homes. Any possible notice
issues must be balanced with the police powers that municipalities enjoy to
protect the health, safety, morals, and general welfare of the community. The
manner of use (as opposed its label), size, and location are all part of the
analysis that should go into any land use decision by the city in fulfilling its
broad mandate to protect the general welfare of the community. See
Wedemeyer v. City of Minneapolis, 540 N.W.2d 539, 542 (Minn. App. 1995)
(recognizing Minnesota’s long history of acknowledging the right of
municipalities to exercise police powers by regulating land use and
development).
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I hope this clarifies matters for you. It may have taken the long way, but
people who know me well (namely my wife) would think that this is brief for
me. :-) I have copied Mr. Malinen and Mr. Trudgeon so that they will include
this correspondence in the official Appeal packet. I have also copied the other
City Council members anticipating that it may answer, in advance, any
questions they may have. If I can be of further assistance please feel welcome
to contact me. Thank you.
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With Respect,
Larry Leiendecker
983 Larpenteur Ave W.
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614

Appeal of Community Garden
Thu 5/6/2010 12:27 PM
From: Bryan Lloyd
To: Spear, Kimberley M.

615

Ms. Spear,

616

Mr. Leiendecker, presumably with the support of the folks who signed the petition, submitted an
appeal of our (i.e., Roseville's) determination that the community garden is not a regulated use.
I've attached the appeal letter and supporting attachments for your reference. According to
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procedures established in the City code, the appeal means that the matter will be brought to the
City Council at its meetings of May 24th, at which time they'll have to make the decision as to
whether the community garden is allowed by the zoning code or not. Staff and the City Attorney
will be preparing analyses of the zoning code and the legal assertions made in the appeal letter
but, officially, no new information on the issues is to be considered.
We'll keep you informed about when the Council will discuss the matter, and you (or another
representative of the church) should plan to be in attendance to help answer questions that the
Councilmembers may have. In the meantime, the church may continue to plan, but the appeal
process requires you to wait on any further physical progress in preparing the garden area until
after the City Council makes its decision about the appeal.
Feel free to call or email me if you have any questions.
Bryan Lloyd

634

NCPC Plans
Tue 5/11/2010 10:41 AM
From: Bryan Lloyd
To: Spear, Kimberley M.

635

Hi again, Kimberley.

636

As we endeavor to provide context to the City Council with respect to the community garden
plans and the appeal, it seems that I would do well to seek a little more clarification pertaining to
the intended size of the community garden.
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My impression from you (from our conversations as well as from your/the church's response to
Mr. Leiendecker's original email to you on the subject) is that NCPC's plans are to start small,
with approximately 8 plots and, as need dictates and success allows, expanding over time into
the full plan that you've sent me including 26 plots plus 4 smaller, raised beds. In contrast, my
conversations with Mr. Leiendecker leave me with the impression that the plan for 26 plots is
just the beginning, and that NCPC intends to enlarge the community garden across most of the
church's front yard if the project is successful.
If you could please clarify the church's intent, I would certainly appreciate that. Thanks in
advance.
Bryan Lloyd
Re: NCPC Plans
Tue 5/11/2010 9:25 PM
From: Spear, Kimberley M.
To: Bryan Lloyd

657

[The email begins with a response to the above question pertaining to the full scope of the
community garden plans. This part of the response is not included here because Ms. Spear
understood that City Code provisions prevented the information from being included with the
materials provided to the City Council; Ms. Spear may well re-present the information on
her own terms now that it is being accepted by the City Council.]

658

Bryan, here are the series of questions that we have for you about the City Council meeting.

659

What time is the City Council meeting, can we be early on the meeting agenda, and where is
the exact location of the meeting?

653
654
655
656

660
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Is it a requirement for the City to respond at the Council meeting? Or did the Council decide
to respond? Is the purpose to endorse the opinion previously provided, or could they change
the opinion provided to us earlier?
Will the City Council be addressing zoning questions only? Or will they question the merits
of community gardens too?

668

What is the format of the conversation? Do you present? Do we present? Do neighbors
present? Are all presenters timed? If so, how long is the presentation time? Can we show the
plans and speak to them?

669

Can the neighborhood members interested in the garden - pro or con - attend?

670

What does the City Council receive in their packets? The appeal letter and attachments? The
letters that you sent us? We plan to send in a letter to address the 14 page appeal letter, but
wanted to know if it would be read/considered at this time.

666
667
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675

Tim Pratt in Parks and Rec was noted as a person familiar with our planned community
garden. Are you aware if Tim/others in Parks and Rec have seen the appeal letter and have
comments on same? Is there a value in requesting their assistance?

676

Lastly, what does 'no new information will be presented' mean?

677

Thanks for your comments as soon as possible.

678

My Best,
Kim
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Re: NCPC Plans
Thu 5/13/2010 11:30 AM
From: Bryan Lloyd
To: Spear, Kimberley M.
Thanks for the reply, Kim; that helped to complete the picture of NCPC's goals and
thoughts about the project.
As for your questions, the first point I'd like to clarify is that we/Roseville didn't
"approve" the community garden. The frank-but-oversimplified reality is that we looked
at the plans and the zoning code, shrugged our shoulders, and said that the zoning code
doesn't regulate it. I gave the same reply to a homeowner who came in to ask about the
required setbacks for a backyard swing set. I literally shrugged my shoulders and told
him that the code doesn't have any rules about it. This might be a subtle point, but when
the City approves something, that "something" required our approval: the community
garden doesn't require our approval, so we didn't "approve" it.
Moving on, then, the City Council meeting will begin at 6:00 p.m. on May 24th. I don't
have any knowledge of (or input into) the Council's agenda, but you can contact the
Administration Department (651-792-7001) to see what the schedule might be and to let
them know your preferences.
When the issue does come up, it'll begin with a presentation (prob'ly by me) about staff's
review of the garden plan and how we concluded that it isn't regulated by the zoning
code. Then there'll some discussion between the Councilmembers and staff about the
issues involved. That's all that the appeal process requires, but the meeting is open to the
public and I'm very confident that the City Council will allow any interested attendees to
share their thoughts. In fact, the Council will likely have additional questions for you and
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Mr. Leiendecker. While the process doesn't guarantee any additional public input, I
would be completely surprised if you weren't given the opportunity to say everything you
feel needs to be said.
The appeal is being heard by the City Council because the City Code requires it. There's
no process for determining whether an appeal has a certain level of merit to qualify for
Council review. And, while the only real issue that the Council needs to address is
whether Planning Division staff properly/appropriately interpreted the zoning code, it'll
be impossible to divorce community gardens from that discussion. Since the Parks and
Recreation department already operates a community garden elsewhere in Roseville, my
guess is that the conversation will be more about where/how community gardens can be
appropriately allowed rather than whether community gardens should be prohibited
outright.
According to the appeal review process established in the City Code, the only materials
that the Council will receive in advance of the meeting are: the plans and
communications pertaining to staff's review and determination (most of which was
contained in the attachments submitted with the appeal), the appeal itself, and analyses by
City staff of the zoning and legal issues raised in the appeal. We can't include a response
from the church, or any additional communication from Mr. Liendecker or the other
neighbors but, as I indicated above, I'm sure that the City Council will be interested in
hearing all of that during the meeting.
I hope that helps to shed the needed light on the appeal process for you. Please let me
know if you have additional questions.
Bryan

730

City Attorney Interpretation
Wed 5/19/2010 10:31 AM
From: Bob Koppy
To: Craig Klausing, city.council@ci.roseville.mn.us, Pat Trudgeon, Bryan Lloyd

731

dear mayor & city council members;

732

I would like to have this email be included with the appeal packet that was recently sent to you
by Larry Leiendecker. the most important issue is the CUP requirement be made on the NCPC
community garden. I FOR ONE CANNOT SEE HOW THIS IS CONSIDERED AS A LOW
IMPACT GARDEN PROJECT. ORIGINALLY I UNDERSTOOD THAT IT COULD BE AS
LARGE AS 50 PLOTS OF LAND THIS IS NOT SMALL HOWEVER AT ONE OF THE
MEETINGS WITH THE NCPC GARDEN CORDINATORS IT WAS REDUCED TO 12
PLOTS THEN IT WAS CHANGED TO 15-18 PLOTS AND NOW AT LAST COUNT IT
WAS UP TO 20 PLOTS. I BELEIVE NOW IS THE TIME TO HAVE SOME RESTRICTIONS
BY HAVING A CUP REQUIREMENT.
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