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BACKGROUND 1 

In June of 2007, the Roseville City Council authorized the issuance of tax-exempt bonds for Centennial 2 

Gardens Apartments in the amount of $12M to Gardens East Limited Partnership in order to finance the 3 

acquisition and renovation of the buildings.  The tax-exempt bonds are considered “conduit financing” 4 

and have no fiscal impact on the part of the City.  As part of arrangement, Gardens East Limited 5 

Partnership agreed to keep at least 20% of the units as affordable as defined by the State of Minnesota. 6 

In August 2008, the City Council discussed concerns regarding rent increases and tenants not having 7 

their leases renewed. In the fall of 2008, there were several letters from Jack Cann of the Housing 8 

Preservation Project regarding the project’s violation of state statutes governing the use of the tax-9 

exempt bonds.  Specifically, Mr. Cann alleged that the project did not meet the minimum threshold for 10 

providing affordable rents for at least 20% of the units since the developer failed to include utilities in 11 

their calculation of rents when determining the fair market rent.   12 

Upon review of Mr. Cann’s assertions and in response to the City’s inquiries, the developer’s attorney 13 

recognized a mistake was made in the calculations and that the project was not in compliance with state 14 

statutes for a period of time. Subsequently, the developer reduced the rents to meet the affordability 15 

guidelines.  In addition, Gardens East Partnership identified 31 households that were overcharged in 16 

rent and refunded a total of $1,687 to all of these parties.  Although they were in compliance for the 17 

month of June, Gardens East Limited Partnership also rebated residents for that month.  The rebates 18 

back to the individual tenants ranged from $10 - $180. 19 

 The partnership also attempted to reimburse those tenants that no longer lived at Centennial Gardens.  20 

Of those that moved, they were able to reimburse 4 tenants.  They were unsuccessful in locating three 21 

former residents. However, they were able to reimburse a total of 28 households for overpayment of 22 

rent. 23 

In order to confirm the developer’s assertations, staff has requested and reviewed information regarding 24 

the rent charged to all of the units within the development from the time the bonds were issued (June 25 

2007) to present to verify exactly when the project was not in compliance.  The developer provided a 26 

spreadsheet detailing the rent each unit was being charged for rent between June 2007 to the present. 27 
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POLICY OBJECTIVE 28 

Providing affordable housing options in our community has long been identified as a priority for the 29 

City and the Roseville Housing and Redevelopment Authority thru the City’s Comprehensive Plan and 30 

the RHRA Housing Policies.   31 

BUDGET IMPLICATIONS 32 

The costs for issuing the original bond was paid for by the developer.  City and RHRA staff on this 33 

matter have not been billed to the developer, but the time for Briggs and Morgan, the City’s bond 34 

counsel to review the matter will be charged back to the developer. 35 

DISCUSSION 36 

Minnesota State Statutes 474A.047 describe the requirements that projects must adhere to if they are 37 

using Residential Rental Bonds.  One of the requirements is that at least 20% of the units do not exceed 38 

the area fair market rent.  Section 474A.047(3) discusses penalties: 39 

474A.047 Subd. 3.Penalty. 40 

The issuer shall monitor project compliance with the rental rate and income level 41 

requirements under subdivision 1. The issuer may issue an order of noncompliance if a project 42 

is found by the issuer to be out of compliance with the rental rate or income level requirements 43 

under subdivision 1. The owner or owners of the project shall pay a penalty to the issuer equal 44 

to one-half of one percent of the total amount of bonds issued for the project under this chapter 45 

if the issuer issues an order of noncompliance. For each additional year a project is out of 46 

compliance, the annual penalty must be increased by one-half of one percent of the total amount 47 

of bonds issued under this chapter for the project. The issuer may waive insubstantial 48 

violations. 49 

The statutes are very clear that the penalty is a fixed amount.  In Centennial Gardens case, the penalty 50 

would be $60,000 if the City finds the development out of non-compliance.  In talking to City bond 51 

counsel, the statutes do not allow the issuer (the City) to levy a lesser or greater penalty.  In the case of 52 

“insubstantial violations” the issuer may waive the penalty. 53 

In determining on whether to issue a penalty, the City Council should first discuss whether or not the 54 

violations of charger higher rent than allowed was an “insubstantial violation” or not.  A total of 31 55 

tenants were overcharged a total of $1,687, with individual tenants being overcharged a total of $10 - 56 

$180.   57 

The developer originally acknowledged that they miscalculated the rents when applying the 20% 58 

affordable standard but that it was an oversight and not intentional and have since lowered the rent and 59 

refunded the overpayments to those that were overcharged. 60 

However on February 27, 2009, the City received a letter dated February 26, 2009 from the developer’s 61 

attorney, Norm Jones which stated a slightly different perspective on Centennial Gardens non-62 

compliance than was previously communicated in the Fall of 2008.  Mr. Jones indicates that based on 63 

his interpretation, rent is defined as payable directly by the tenant, and therefore, any tenant receiving a 64 

Section 8 voucher, is often paying less than the fair marked rent out of their own pocket.  Mr. Jones, 65 

further states that, based on his interpretation, that the project was only in violation in the months of 66 

July, August, and September of 2008.  Mr. Jones concludes that although various legal issues (from 67 

their point of view) remain unclear and would have to be tested in the courts, the developer has 68 
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exhibited responsive behavior by refunding those that were overcharged and noted that the actual 69 

violation period was short and the dollar amounts were minimal. 70 

The City’s bond counsel, Mary Ippel of Briggs and Morgan, has reviewed Mr. Jones’ February 26, 71 

2009 letter and has prepared a letter a copy of which is attached.  In case the City Council has 72 

questions,  Ms. Ippel will be in attendance at the City Council meeting to discuss the issue. 73 

Regardless of how the statutes and regulations are interpreted, it is clear that there was a violation of 74 

the affordability guidelines for a period of time in 2008.   Staff has reviewed the rent information from 75 

the time the bonds were issued (June 2007) to present.  Staff’s analysis (which does not factor in the 76 

Section 8 interpretation) has determined  that the only time the project was not in compliance were the 77 

months of July, August, September, October, and November of 2008. 78 

In staff’s review of the matter, we have not found any deliberate attempt to charge tenants more than 79 

was allowed.  Based on the communication dated October 31, 2008 from Norm Jones, the attorney for 80 

the developer, it is stated that the developer relied on a faulty interpretation on what was included in 81 

“gross rent”.  Staff did find that several mistakes occurred when the developer tried to apply the 82 

regulations and in calculating the correct rent.  These mistakes appear to be more due to the lack of 83 

experience with specific affordable housing regulations than any malicious intent.  However, these 84 

mistakes do cause concern for staff and leaves staff concerned that these problems could recur if proper 85 

oversight and care is not applied to the property management.  Staff also found very poor 86 

communication between the developer and the tenants as well as between the developer’s team 87 

members in regards the proper rent that should be charged. 88 

STAFF RECOMMENDATION 89 

Staff recommends that a letter of non-compliance be issued  to the developer but that no penalty be 90 

levied.   Specifically, the letter should state that Centennial Gardens was in non-compliance with the 91 

affordability regulations for the months of  July, August, September, October and November 2008 but 92 

that the violations that occurred have been deemed “insubstantial” and no penalty will be levied at this 93 

time.  The non-compliance letter should further state that violations were a result of a misinterpretation 94 

of regulations and poor communication.  Finally, the letter should clearly state that if this or a similar 95 

violation occurs again, the City will levy a penalty. 96 

REQUESTED COUNCIL ACTION 97 

Motion to authorize staff to send a non-compliance letter to Gardens East Limited Partnership in 98 

regards to the Centennial Commons apartment development.   99 

 100 
Prepared by: Patrick Trudgeon, Community Development Director (651) 792-7071 
 
Attachments: A: 2008 Minnesota Statutes Section 474A.047 Residential Rental Bonds; Limitations 
 B: Letter from Jack Cann, Housing Preservation Project dated October 24, 2008 
 C: Letter from Norm Jones , Attorney for Gardens East Limited Partnership, dated October 31, 2008 
 D: Letter from Jack Cann, Housing Preservation Project dated November 26, 2008 
 E: Letter from Norm Jones, Attorney for Gardens East Limited Partnership, dated February 26, 2009 
 F: Letter from Mary Ippel, City Bond Counsel, dated March 4, 2009. 
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Mary L. Ippel 

651.808.6620 
mippel@briggs.com 

March 4, 2009 

 

City of Roseville, Minnesota 
Roseville City Hall 
2660 Civic Center Drive 
Roseville, MN 55113-1815  
Attn: Patrick Trudgeon 

Re: Centennial Gardens Project FMR Compliance 

Dear Pat: 

Minnesota Statutes, Section 474A.047, Subdivision 3 requires the City to monitor the 
Centennial Gardens Project’s compliance with the statutory rental rate and income level 
requirements set forth in Minnesota Statutes, Section 474A.047, Subdivision 1.  In particular, the 
City is required to monitor the requirement that the maximum rent for at least 20 percent of the 
units in the Centennial Gardens Project does not exceed the area fair market rent or exception 
fair market rents for existing housing.  If the City determines that the Centennial Gardens Project 
is not in compliance it must either assess a penalty or determine that the violation is 
insubstantial. 

Gardens East Partnership (the “Developer”) acknowledges that the Centennial Gardens 
Project was not in compliance with the rent restriction which leaves the City Council in the 
position of determining whether or not the noncompliance was insubstantial.  However, there 
remains a question over the correct method of quantifying the noncompliance.  Minnesota 
Statutes, Section 474A.02, Subdivision 23b defines rent as the “total monthly cost of occupancy 
payable directly by the tenant and the cost of any utilities”.  The question that has been raised is 
whether amounts paid under the Section 8 voucher program on behalf of tenants are included in 
determining whether the rental payment rates are within the statutory limitations.  Those amounts 
are not literally paid directly by the tenant.  Therefore, a literal reading of the statute would 
exclude those amounts and the noncompliance by Gardens East Partnership would be even 
smaller than the approximately $1,700 originally determined.  That is the interpretation set forth 
in Norm Jones’s February 26, 2009 letter, which is not an unreasonable interpretation of the 
statute. 

However, there may be a policy reason for including Section 8 voucher payments in 
quantifying rent.  Prospective tenants without Section 8 vouchers may not have rented units in 
the Centennial Gardens Project because they couldn’t afford the rents being advertised and 
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charged.  Therefore a literal interpretation of the statute defeats its goal of making housing 
affordable to all. 

At any rate, whether we consider policy or solely the text of the statute, the Centennial 
Gardens Project was still out of compliance for some portion of the units as acknowledged in Mr. 
Jones’s letter.  We suggest evaluating Gardens East Partnership’s original quantification of its 
noncompliance as approximately $1,700.  That way, the Council will have applied the more 
cautious standard in determining whether or not the noncompliance was insubstantial and, if a 
court ever determined that it is incorrect to exclude amounts paid under the Section 8 voucher 
program from the determination of rent, the Council would not have to reevaluate a finding of 
insubstantiality. 

Sincerely, 

 
 
 
Mary L. Ippel 

JSB 
 




